
IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

JUDGMENT IN CRIMINAL APPEAL  

CRIMINAL APPEAL CASE NO. 10/2014 

 Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

 

(Appeal against the judgment and order dated 26-06-14 passed by Sri I. 

Ahmed, Ld. JMFC, Bilasipara in GR case no- 230/2010 (Chapar  PS Case no. 

230/10) u/s 294/323/34 IPC). 

 

1. Md. Kabul Sk., 

S/O. Lt. Simar Sk. 

2. Msstt. Joborbhan Bibi 

W/O Md. Kabul Sk. 

Both are resident of  

Vill- Sreegram Part V( now Sreegram Pt IV), 

P.O.- Salkocha, P.S.- Chapar 

Dist- Dhubri, Assam    Appellants 

 Vs 

1. STATE  of ASSAM   

2. Md. Sabur Uddin Ahmed 

S/O Lt. Ainuddin  

3. Md. Hanif Ali 

S/O Md. Saburuddin Ahmed 

both are of Vill- Salkocha 

PS- Chapar, Dist- Dhubri, Assam     

       Respondents 

APPEARENCES:- 

For the appellant:- 1. Mr. Giasuddin Ahmed, Advocate  

                          2. Smt. Minara Begum , Advocate. 
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For the respondent No 1, 2 and 3:-Mr. T. Kr. Bhattacharya, Addl. PP 

Date of Argument:-  20-02-18 

Date of Judgment:- 06-03-18 

JUDGMENT 

1. This appeal has been filed by appellants accused persons Md. Kabul Sk. 

and Msstt. Joborbhan Bibi being highly aggrieved and dissatisfied with the 

impugned Judgment and order dated 26-06-14 of conviction passed by Sri I. 

Ahmed, Ld. JMFC, Bilasipara in GR case no-230/10 (Chapar PS Case no. 

230/10) convicting  both the appellant accused persons Md. Kabul Sk. and 

Msstt. Joborbhan Bibi u/s 294/323/34 IPC and sentencing them to undergo S.I 

for 1 month u/s 294 IPC & S.I for 2 months and fine of Rs. 1000/- each u/s 323 

IPC i/d S.I for one month. 

2.  The prosecution case out of which this appeal has been filed in brief is 

that on 03-10-10 informant Saburuddin Ahmed lodged an ejahar before 

Salkocha Out post inter alia citing that on 03-10-10 on Sunday at about 07.00 

pm in the house of informant's sister accused and his wife were using abusive 

language on informant's sister.  At that time, when informant's son Hanif Ali 

went and asked the accused persons not to use abusive languages then 

accused persons gave lathi blow on the head of Hanif Ali and caused injury to 

his head. Hearing hue and cry informant's elder son Hafiz Ali went to the place 

of occurrence and saw Hanif was lying on the ground and when Hafiz Ali tried 

to lift his younger brother Hanif Ali then Joborbhan Bibi hold Hafiz Ali and 

accused Kabul Sk. Assaulted Hafiz with lathi on his head, back and hand and 

caused injuries. Later with the help of villagers present at the place of 

occurrence his both injured son were taken to the Salkocha hospital. Thereafter 

informant Saburuddin Ahmed lodged the ejahar before Salkocha out post under 

Chapar PS.  

3. After completion of investigation I.O of the case submitted C.S against 

the accused persons Md. Kabul Sk. And Mosstt. Joborbhan Bibi u/s 294/323/34 

of the IPC. During trial cognizance has been taken and after furnishing copies 

to the accused persons then Ld. JMFC, Bilasipara explained particulars of 
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offence u/s 294/323/34 IPC to the accused persons to which they pleaded not 

guilty and claimed to be tried.  

4. During trial, to prove the charges against the accused persons, 

prosecution examined as many as 10 no of witnesses including M.O and I.O and 

exhibited ejahar, medical report of injured and chargesheet. After closer of 

prosecution’s evidence accused persons were examined U/s 313 Cr.P.C. Their 

plea is total denial however, not adduced defence evidence in support of their 

denial and after hearing the Ld. Counsel for both sides Ld. JMFC, Bilasipara 

delivered judgement convicting appellants Kabul Sk. and Mostt. Joborbhan Bibi 

u/s 294/323/34 IPC and sentenced accused both the appellants to undergo S.I 

for 1 month u/s 294 IPC and S.I for 2 months and fine of Rs. 1000/- u/s 323 

IPC i/d S.I for 1 month and considering the nature of offence which was 

committed Ld. JMFC, Bilasipara not inclined to grant the benefit of the 

benevolent provisions under the Probation of Offenders Act to both appellants. 

Hence both appellants Md. Kabul Sk. And Mosstt. Joborbhan Bibi filed this 

appeal against the judgment of conviction and order of sentencing passed by 

Ld. Trial court against them.  

5. I have heard Ld. counsel for both sides.  Ld. defence counsel made 

submission that ingredient of section 294 IPC does not attract directly or 

indirectly in this case as the place of occurrence is not public place as per the 

ejahar and evidence of PWs. Ld. defence counsel further submitted that ejahar 

as well as evidence of the informant shown that Hanif and Hafiz trespassed into 

the compound of accused persons as aggressor. Hence case of section 323 IPC 

not attracted and relied the decision of Asharam Bapu vs. Aman Singh Dangi & 

Ors 2015 CRI. L. J 1765 (Madhya Pradesh High Court). 

6. Ld. defence counsel further submitted that PW-1 Sabur Uddin stated 

that place of occurrence was at the house of his sister Ashia. PW-4 stated that 

place of occurrence is in front of the shop house of Sabur Uddin. Third place of 

occurrence is at PWD road, fourth place of occurrence as per PW2 is paddy field 

and fifth place of occurrence as per PW-3 is inside the house of his aunt. 

Therefore while PWs stated 5 different place of occurrence prosecution case 

does not stand. He further submitted that accused Joborbhan Bibi simply 

caught PW-3 as per the evidence of PW- 3 but Hanif Ali did not stated single 

word against the Joborbhan Bibi. PW-4, PW-8 Ashia Bibi is also not stated single 
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word against the Joborbhan Bibi.  PW-7 shown his total ignorance about the 

incident and there is different in ocular and medical testimonies and also 

inconsistent appeared in recording of the statement of accused  persons u/s 

313 Cr.P.C. Delay in filing ejahar has not been explained and further argued 

that ld. trial court grossly misinterpreted provision of section 4 of the Offender’s 

Act. On the ground of enmity between the appellant accused persons and 

respondents the judgment passed by Ld. trial court is liable to be set aside. 

7. I have scrutinized oral and documentary evidence and also impugned 

judgment. Ejahar is exhibited as Ext 1. As per ejahar date of incident is 03-10-

10 and ejahar was lodged on 03-10-10 before Salkocha out post. Salkocha out 

post after receiving the ejahar from the informant on 03-10-10 forwarded the 

same to O/C Chapar PS to register the case. Thus from the ejahar and FIR form 

it is reveal that informant lodged ejahar on the day of incident before the 

Salkocha police out post. That i/c sent the ejahar to O/C Chapar PS and he 

received it on 04-10-10 does not matter when informant lodged ejahar to police 

on 03-10-10. Therefore there was no delay of 27 hours as argued by ld. 

defence counsel.  In the ejahar it is stated that accused persons entering into 

the court yard of informant’s sister, altercate with her, used abusive words and 

when informant’s son Hanif Ali went to separate them, accused attacked him 

and then when his elder son Hafiz Ali went to rescue Hanif, accused persons 

also attacked him. 

8. On scrutiny of the evidence of PW-2 Hanif Ali it appears that PW-2 in his 

chief stated that altercation was took place as accused caused damage paddy 

of Ashia. He did not stated that incident was took place at paddy field as 

argued by the ld. defence counsel. 

9. Evidence of PW-1 Saburuddin Sk. shown that PWD road passes in front 

of the house of accused and his sister and house of informant is in front of the 

house of accused and accused Kabul rebuked his sister using abusive language 

and he restrained. His further evidence is that when his son Hanif asked 

accused Kabul not to use obscene word, then accused Kabul attacked Hanif on 

his head and forehead with a lathi. At that time his elder son Hafiz Uddin came 

and when he came Joborbhan Bibi hold his son Hafiz Uddin and accused Kabul 

attacked on the back side of Hafiz with lathi. His further evidence is that 
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hearing hue and cry neighbouring people came and accused persons fled away. 

In cross PW-1 stated that incident was took place in his sister’s house. 

10. PW-2 Hanif Ali injured of the case stated that hearing altercation he 

rushed to the place of occurrence and tried to stop the quarrel to that accused 

hit on his face and forehead with lathi which was in possession of the accused 

Kabul at that time and when his brother Hafiz came forward accused Kabul also 

attacked him. After that what happened he cannot say as he became un-

conscious. On scrutiny of the cross examination of the PW-1 it is seen that in 

his cross PW-1 stated that incident was took place on PWD road. PW-3 stated 

that incident was took place in the house of PW-3. PW-2 specifically not stated 

where incident was took place whether it was took place in the house of 

informant or on road. According to PW-3 Hafiz Uddin quarrel was took place in 

between his aunt and accused. His younger brother Hanif went to stop the 

quarrel to that accused Kabul hit Hanif on his head with lathi. He went to 

rescued him to that Joborbhan hold him and accused Kabul also hit him with a 

lathi and he sustained injury on his head and back. PW-3 not stated that 

incident was took place inside the house of his aunt as argued by the ld. 

defence counsel.  

11. PW-4 Ashia Bewa deposed that accused Kabul coming in front of the 

shop house of Saburuddin rebuked her using abusive language and called her 

mother as rendi  to that Hanif told Kabul that had her eldest son was present 

he would not have uttered this words. When altercation was going on accused 

Kabul attacked Hanif and Hafiz and caused injury to them with lathi. In cross 

she stated that place of occurrence is about 10 farlong distance from her house 

and if anybody talking in the shop house it is audible and if accused rebuking 

her. In cross she stated that Kabul’s wife hold Hafiz from front side. PW-5 Md. 

Babloo Hussain did not say any fact of the prosecution case. PW-6 deposed 

accused Kabul was altercating with Saburuddin and when Hanif came and 

restrained Kabul to altercate with him, Kabul attacked Hanif with lathi on his 

head. Hanif fell on the ground. To that when Hafiz, brother of Hanif came to try 

to lift Hanif then accused Kabul also attacked Hafiz on his head and the incident 

was took place in front of shop house of Saburuddin.  

12. PW-7 Sharifa Begum deposed he was not present at his house at the 

time of incident and only heard that a fighting incident was took place. PW-8 
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Akbar Ali stated that quarrel was took place on the day of incident in between 

Saburuddin and Kabul. Hearing hue and cry when Hanif S/O Saburuddin came 

to place of occurrence then accused Kabul attacked Hanif with lathi thereafter 

when Hafiz came, accused Kabul also attacked him. In cross he stated he came 

to the place of occurrence hearing hue and cry within 5 minutes of the incident 

and he saw Hanif, Kabul and informant at the place of occurrence with other 

persons. 

13. PW-9 is the MO of the case. He deposed that on 03-10-10 he examined 

Md. Hanif Ali S/O Saburuddin and on examination found i. a lacerated wound, 

which is in size 5 cm over the left side of forehead which is 4 cm above the 

upper eye lid and injury is simple in nature caused by blunt object. In cross PW-

9 stated he did not mention age of injury. 

14. PW-10 is the I/O of the case. He deposed on being endorsed by O/C 

Chapar PS he investigated this case. During investigation he visited the place of 

occurrence, drawn sketch map, examined the witnesses, arrested the accused 

Kabul Sk. and Joborbhan Bibi and submitted charge sheet against the accused 

persons u/s 294/323/34 I.P.C. In cross PW-10 stated he has not collected 

medical report of Hafizuddin.  

15. From the perusal of the ejahar, evidence of PW-1, PW-4, PW-6 it is 

reveal that place of occurrence is in front of the shop house of the Saburuddin. 

His cross examination shown that at the time of incident he was resided near 

the house of accused and house of his sister Ashia is in front of the house of 

accused. PW-1, PW-2, PW-3, and PW-4 stated that accused Kabul rebuked with 

PW-4 and used obscene word. None of them stated that accused Joborbhan 

was present at that time and she was also rebuking Ashia Bewa using obscene 

abusive language. PW-6 and PW-8 stated that altercation was took place in 

between PW-1 & accused Kabul. They did not state that there was any 

altercation took place in between Ashia & accused Kabul or in between Ashia & 

accused Joborbhan. None of the PWs including PW-4 stated that accused 

Joborbhan rebuked her or used any obscene or abusive word to her. It is also 

not stated by injured that Joborbhan Bibi attacked Hanif and Hafiz. 

16. On meticulous scrutiny of the evidence of PW-2 & PW-3 injured of the 

case, PW-1 informant and PW-4 Ashia it does not reveal that when accused 

Kabul was altercating the other accused Joborbhan was present at the place of 
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occurrence and she was also participated in the quarrel and altercation. Her 

appearance seen as when PW-3 Hanif came to the place of occurrence. As per 

evidence of PW-1, PW-2 and PW-3. PW-4 did not state the appearance of 

accused Joborbhan. To book the person u/s 34 IPC there must be criminal 

intention, pre set of mind has to be shown by prosecution. Here evidence of 

alleged injured and alleged victims do not shown that Joborbhan Bibi was 

present at the place of occurrence from the very beginning and she was 

quarrelling, altercating either with the informant or with Ashia Bibi. Their  

evidence further does not reveal that she attack Hafiz. The evidence of PW-1, 

PW-3 is only that when Hafiz came, Joborbhan holds him and accused Kabul 

attacked Hafiz. This piece of evidence does not shown the pre set of mind  and 

participation of Joborbhan Bibi in the incident. Here Hafiz also came to save his 

brother as stated by PW-1 and PW-2. So it may be Joborbhan came to stop the 

quarrel that was going on between her husband and informant side. It is not 

the evidence of prosecution that she was present from the very beginning at 

the place of occurrence and was altercating. Therefore evidence and material 

on record does not shown any incriminating material against the accused 

Joborbhan Bibi and prosecution failed to bring home the charge of section 

294/323 IPC against the Joborbhan Bibi and accordingly she is acquitted from 

the charge of section 294/323 IPC.   

17. From the evidence on record it is appear that there was an altercation 

took place in between informant side and accused Kabul. PW-1, PW-2, PW-3 

does not say anything that accused Kabul used word rendi to Ashia or to her 

mother. Other PW though stated that altercation was took place in between 

informant and accused Kabul but they did not stated that accused Kabul was 

altercating with Ashia and he had used the word rendi to her mother on the 

public place. Therefore from the evidence on record ingredient of section 294 

IPC not established against the accused Kabul beyond all reasonable doubt and 

accordingly he is acquitted from the charge of section 294 IPC.   

18. From the meticulous scrutiny of the evidence on record it is seen that all 

the PWs specifically stated that it is the accused Kabul who first assaulted PW-2 

Hanif and when PW-3 Hafiz came to rescue his brother Hanif, accused Kabul 

also attacked Hafiz with lathi and caused injury. Both injured were taken to the 

hospital by their father PW-1.  There is no different version appearing against  
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or in favour of accused Kabul with regard to the assault on Hanif and Hafiz. 

There is one piece of evidence is available that it is the accused Kabul who has 

assaulted Hanif and Hafiz with lathi. As per medical report injury caused to 

Hanif is caused by blunt weapon and nature of injury is simple in nature. 

Prosecution did not exhibit the medical report of the Hafiz which is available on 

record. I have taken judicial notice to the same. As per medical report of the 

Hafiz he sustained injury on the lacerated wound 0.5 cm left Parietal region of 

head, liner bruise or abrasion 20 cm length over the left scapular region, liner 

bruise 10 cm length over left side of chest wall.  Which is simple in nature and 

caused by blunt weapon. Lathi is a blunt object. I find that there are similarities 

in the ocular as well as medical evidence. Ocular evidence is that accused Kabul 

attacked Hanif on his forehead and medical report also shown the same. As per 

the ocular evidence accused Kabul attacked Hafiz on his back and head and 

medical report also shown the same. Thus from the ocular as well as medical 

evidence I find that it is the accused Kabul Sk. who had voluntarily caused 

injury on the person of Hanif and Hafiz and there is sufficient evidence available 

on record against the accused Kabul Sk. and I did not find any infirmity in the 

judgment of Ld. trial court conviction against the accused Kabul Sk. u/s 323 

IPC. Accordingly the order of conviction passed by the ld. trial court against the 

accused Kabul Sk. u/s 323 IPC is hereby upheld. 

19. The case is of the year 2010. Considering the length of the case and 

further considering the nature of the offence and as prosecution could not bring 

home any past antecedent I am of the opinion that if accused is given benefit 

of Probation of Offender Act it will not cause any injustice. Accordingly accused 

Kabul Sk. is considered under the Probation of Offender Act.  

20. In view of the aforesaid discussion made, I hold that appellant 

Joborbhan Bibi is not found guilty u/s 294/323 I.P.C. She is acquitted from the 

charge of section 294/323 I.P.C. Accordingly impugned judgment and order 

dated 26-06-14 passed by Ld. Trial court convicting appellant Joborbhan Bibi 

u/s 294/323 I.P.C is hereby set aside.   Also appellant Kabul Sk. is not found 

guilty u/s 294 I.P.C. He is acquitted from the charge of section 294 I.P.C. 

Accordingly impugned judgment and order dated 26-06-14 passed by Ld. trial 

court convicting appellant Kabul Sk. u/s 294 I.P.C is set aside. However 

judgment and order of conviction passed against the appellant Kabul Sk. u/s 
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323 I.P.C  by Ld. trial court is upheld and is modified. Appellant Kabul Sk. is 

considered under section 3 of Probation of Offenders Act after due monition.  

With above direction appeal is allowed partly.   

21. Send the LCR to the learned trial court with a copy of judgment 

immediately. 

22. Judgement delivered under hand and seal of this court on this 06th day 

of March, 2018. 

 

 

 

       (Smti S. Bhuyan) 

      Addl. Session Judge, Bilasipara 

 

 

 

Dictated and corrected by me.                                                  

(S. Bhuyan) 

Addl. Sessions Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III   

 


